






Equal Rights for Agency Workers

Agency workers are often 
used as a valuable resource 

for employers to ‘fill the gaps’ 
temporarily without having 
to go through a cumbersome 
recruitment process; you have 
the comfort of knowing that 
the qualifications, expertise 
and right to work have been 
checked out by the agency; 
and the workers can be easily 
dispensed with when they are 
no longer needed. 

However, the lack of protection afforded 
to agency workers has been controversial, 
and Parliament has sought to address the 
unsatisfactory position that those workers 
have found themselves. 

Over recent years agency workers have 
been able to benefit from the  minimum 
wage, paid holiday and the right not 
to work more than 48 hours a week on 
average. 

A further significant step in enhancing 
agency workers’ rights took place in 
January this year. The Agency Workers 
Regulations 2010 were laid before 
Parliament and are due to come into   
effect on 1 October 2011. 

The aim of the Regulations is to provide:

(a) basic working and employment 
conditions for temporary agency workers 
that are no less favourable than if they 
had been recruited direct by the hirer; 
and

(b) equal access for temporary agency 
workers to facilities and permanent 
employment opportunities.

The Regulations do not make any 
provision as to employment status 
and therefore agency workers will not 
have the right to claim, for example, 
unfair dismissal, minimum notice or 
redundancy pay.

What they do envisage is that equal 
treatment can be measured against 
comparable employees in terms of pay, 
the duration of working time, night 
work, rest period and breaks, annual 
leave, pay for bank and public holidays, 
shift allowances, overtime rates and 
unsociable hours premiums.

The right to equal treatment does 
not apply until the agency worker has 
completed the necessary qualifying 
period of “12 continuous calendar 
weeks, during one or more assignments, 
in the same role with the same hirer.” 

Continuity is only broken in 
circumstances where a new assignment 
with the same employer is substantially 
different or there is a break of six 
calendar weeks during assignments in 

the same job.

In addition to basic employment 
conditions, the agency worker has 
the right, during an assignment to be 
informed by the hirer of any relevant 
vacant posts with the hirer. Essentially this 
gives the agency worker the same right as a 
current employee to know of any internal 
vacancies. This is an automatic right from 
day one and no qualifying period applies.

Whilst the direct cost of providing equal 
treatment to agency workers will fall on 
the employment agencies rather than the 
hirer, agencies may seek to pass on these 
costs to end-users in the rates charged 
for their workers. They may also wish to 
obtain more information from the hirer at 
the outset about the working conditions in 
force, which may become burdensome.

Employers could react in the following way:
accept the additional costs•	
ensure that agency workers do not •	
meet the 12 week qualifying period
stop using agency workers•	
bring agency workers in house•	
increase overtime to existing staff•	
use casual or zero hour workers•	

The delayed implementation deadline of 
October 2011 allows agencies and end users 
to properly consider the issues and have 
time to get revised agreements in place.

Samantha Davis
Partner 
Employment Law

Amy Richardson
Solicitor 
Employment Law

The judge noted that in this extremely 
competitive market “the brokers are the 
business”, and that Mr Verrier intended 
to use ‘desk heads’ to help recruit the 
brokers on their desks.

The case highlights the danger of 
‘predatory’ recruitment practices, and 
the usefulness of the following terms 
for employers wanting to protect their 
business:

Longer notice periods with the right •	
to place employees on garden leave.

Tailored restrictive covenants, limited •	
in duration to the time it will take to 
rebuild relationships with clients. 

An obligation on employees to •	
inform the employer if they are 
approached by a competing business, 
or become aware that a colleague has 
been approached - this information 
gave Tullett the opportunity to 
persuade three brokers to stay.

Staggering employees’ contracts so •	
that they cannot all leave at the same 
date.
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Property is becoming 
an attractive 

investment choice once 
more as prices start to 
rise and interest rates 
remain at an historic 
low.  And a growing 
number of investors are 
taking advantage of the 
market conditions to 
purchase a commercial 
property within a Self 
Invested Pension Plan 
(SIPP).

But these investors need to take care 
as buying a property via a SIPP can be 
fraught with difficulties.

Purchasing a property and holding it 
within a SIPP is becoming a popular 
alternative to more traditional pension 
funds and can have significant tax 
advantages.  Unlike a cash purchase, you 
can borrow additional funding and both 
the increase in the property value and 
the rental income is tax free.

But if you don’t follow the correct 
procedure, buying a property via a SIPP 
can be fraught with difficulties and could 
even lead to the SIPP provider rejecting 
your property.

Anyone considering a SIPP property 
investment to take the following steps:

Find a SIPP provider – details can •	
be found on the Pension Regulators 
website – www.thepensionregulator.

gov.uk.  They can advise you on 
the rules applying to SIPPs which 
will help you determine the type 
of property you can purchase, how 
much additional funding you can 
take out and details of the fees and 
management charges.

We will then be sent a list of •	
requirements by your SIPP provider 
which must be met before your 
chosen property is accepted.  This 
list will include a structural survey, 
an asbestos survey, compliance with 
the Disability Discrimination Act, 
environmental survey and request 
for a proper formal valuation.  The 
survey report will be reviewed by 
your solicitor who will also check 
that the title deeds are in order.

We will be able to advise you on •	
whether the property you have 
chosen meets the correct criteria 
for SIPP investment.  You can, for 

Take Care When Purchasing Property 
to Pay for Your Retirement

David Platt
Partner

Commercial Property
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example, put agricultural property 
including farm outbuildings and 
workshops into a SIPP but not the 
farmhouse.  Derelict residential 
property, which has a certificate 
confirming it is unsuitable for 
human habitation, can also be 
accepted by a SIPP.

Ask for the latest advice on tax rules •	
affecting a SIPP investment – for 
example, from April 2010, those on 
higher incomes will generally only 
be able to claim 20% tax relief on 
pension contributions.

By taking early advice from the 
professionals, including us, your SIPP 
provider and your accountant, you 
can take much of the anxiety out of 
purchasing a property within a SIPP.  

As with any major investment, it really 
does pay to do your homework first.
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How to Cope With the ‘Neighbours From Hell’

Living next to a 
‘neighbour from 

hell’ can be a huge 
headache. But a few 
simple steps could 
provide the remedy... 

Many house-movers choose their 
property based on just one or two visits 
and we would always advise our clients 
to make several visits at different times 
of the day to confirm for example that 
your new property isn’t a meeting-
place for local joy-riders.

It’s also a good idea before you buy, to 
introduce yourself to new neighbours. 
It will usually be quickly transparent 
if you are going to have difficulties 
with them, for example, over a shared 
driveway or excessive noise.

For some home-owners, however, 
problems with anti-social behaviour 
arise when they are already living in a 
property. But there are still practical 
measures you can take to relieve the 
situation. 

Obviously what people regard as anti-
social can vary from one person to the 
next.  If it’s really getting you down, it’s 
worth taking a look at the covenants 
affecting your property. You may, for 
example, find a covenant prohibiting 
nuisance or annoyance such as all-day 
bonfires. There may also be recourse 
to the local authority if excessive noise 
or environmental pollution is among 
your concerns.

I recommend discussing the problem 
with your neighbour first - before 
the situation escalates - and trying to 
resolve it between you. If that doesn’t 
work, the next step might be to issue a 
letter from your solicitor highlighting 
the terms of the covenant and the 
possibility of legal action. 

Suzanne Bowman,
Solicitor 
Residential Property

I f you are a business 
owner or have a 

significant shareholding 
in a business – how 
could divorce affect you?

The courts prefer couples to make a 
clean financial break.  Both parties will 
be expected to provide full disclosure 
in relation to their finances including 
property, pensions, investments, 
savings and, of course, their business 
interests.

Once all this information is gathered, 
the negotiation process gets under way 
and the division of assets is made and 
tested against the yardstick of equality, 
which in most cases is a 50/50 split.

As the family home is likely to be 
the most substantial capital asset the 
couple own, it may then be sold and 
enough funds made available for both 
parties to buy new homes.  It can also 
be useful in negotiating settlements 
where one party wants to retain 
ownership of their business.  By giving-
up a larger proportion of their rights 
over the value of the house, it may be 

possible to retain sole ownership of the 
business and achieve a clean break.

Valuing a business is difficult and the 
accounts of a business cannot provide an 
accurate picture as the values are historical 
and take no account for current trading 
that could have been affected by both the 
recession and the emotional turmoil of 
the marriage ending.

There are also a number of different 
approaches taken in valuing a business.  
Usually a forensic accountant will be 
appointed to report on the share values 
and liquidity.  Tax consequences should 
also be considered.  Often third parties 
are involved such as shareholders and 
employees.  The impact of any court 
order on them also has to be taken into 
consideration.

It may also be complicated if both parties 
are shareholders in the business or if one 
spouse is employed by the other.

Relationship Breakdown & Business Interests

Katherine Gage
Solicitor 
Family Law

Getting solicitors involved should 
not be the first recourse, but may 
be the only answer if you have tried 
everything else. It’s far better to make 
thorough checks before you move into 
the property or, if the problem arises 
while you are already living there, 
trying to sort it out face-to-face with 
your neighbours first.

Neighbour disputes can escalate and 
so legal action should only be taken 
where you reach an impasse as the 
costs can get v large!

The courts increasingly treat 
homemaking and breadwinning with 
equal measure.  This is true in the 
majority of cases.  In a very few cases 
only very successful business owners 
such as Sir Martin Sorrell successfully 
argue that they made a “stellar” 
contribution to the family’s wealth and 
thus should retain a greater share of the 
marital assets.  Most business owners 
won’t get the 60% of the family’s wealth 
that he received.

As every business and marriage 
breakdown is different, it is important 
to take advice early to protect both 
business interests and the long-term 
financial stability of dependents.  It is 
also prudent when setting up a business 
to give some thought to the possibility 
of a relationship breakdown when the 
business Articles of Association are 
being drafted and in the preparation of 
shareholder agreements.
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Domicile and Intestacy Rules Applying in the UK

The legal system we’ve 
grown up with is 

deeply imbedded in our 
psyche and as long as we 
keep on the “right side” of 
it, we may feel that the law 
doesn’t affect us.   

But that could be short-sighted, as 
law impacts on our daily lives much 
more than we might think. Everyday 
we make numerous legal agreements 
(contracts), usually governed by the 
law of the country where we are at 
the time. Whether buying a house or 
a newspaper, taking a job, or drink 
in a pub or café, the contract may or 
may not be formal, or in writing. Just 
parking a car and putting money in 
the meter creates an agreement, the 
consequences of which become all too 
clear when we’re given a parking ticket 
if we overstay.  

And there are other important areas 
of our lives where the law applies, 
not because of any agreement made, 
but because of our status, commonly 
based on one or more of citizenship, 
nationality, residence, ordinary 
residence, the nationality of one’s 
parents or grandparents, or, as is the 
case in the UK, a peculiar concept 
called domicile.  

The areas most commonly affected by 
this hidden or “private” law are tax, 
family matters (for example, marriage, 
divorce, adoption and custody of 
children), immigration and inheritance.

By and large, the ways in which status 
can be assessed are objective: it would 
be clear from your birth certificate or 
passport, for example, or from your 
address. But the test for domicile is 
subjective. Although it sounds like a 
legalistic word for residence, it isn’t the 
same concept.  

It is possible to be domiciled in England 
and Wales, Scotland or Northern 
Ireland without being resident in 
the UK. Broadly, if your father was 
domiciled in the UK when you were 
born, you too will be UK domiciled 
(with a domicile of origin here) unless 
(a) you live outside the UK and (b) 

you have made a decision to acquire a 
domicile in another country where you 
are living.  

Similarly, you can live in the UK but if 
you do not have a domicile of origin 
here and have not adopted a UK 
domicile of choice, then you will not 
be UK domiciled. How do you acquire 
a domicile of choice? Well, the answer 
may be surprising – in the light of the 
important consequences that it can 
have - but it’s a question of intention. 
It’s akin to “home being where the 
heart is”, and is judged on the facts: in 
which country do you spend most of 
your time, where do intend to retire 
to, or to be buried; where is your main 
centre of activity; which “private” law 
are you most closely associated with?

While it is possible to be resident in 
more than one country concurrently, 
it isn’t possible to have more than 
one domicile (unless one is “deemed 
domiciled” - a concept that applies only 
to UK inheritance tax, the tax which 
applies on death and on gifts).

And although we tend by way of 
shorthand to speak of a UK domicile, 
a UK domiciliary is, strictly speaking, 
someone who is domiciled in England 
and Wales, or Scotland or Northern 
Ireland and there are some important 
differences in those legal systems.

The consequence of being domiciled in 
the UK include the following:  

You are taxed on your income and •	
capital world wide;

You come under UK rules for the •	
validity of your marriage (or the 
registration of a same sex civil 
partnership), and for the adoption 
of children;

You are within the jurisdiction of UK •	
courts for questions of divorce and 
the custody of children;

Both the content and the form of •	
your Will is governed by UK law; 
and, 

If you do not make a will and so •	
are intestate, the UK intestacy rules 
apply.

Internationally, “tie breaks” have 
been devised for situations where 
each country claims jurisdiction. For 
example, a marriage between a French 
national and an English domiciliary, 
could be judged valid under English 
law and invalid under French law or 
vice versa. This is called a “conflict of 
laws” and private international law is 
the highly complex code which seeks to 
resolve those conflicts. Double Taxation 
treaties attempt to protect against two 
countries claiming the same tax on 
the same event, establishing which 
country is to have priority. By and large, 
where real property is concerned the 
law which governs it will be the local 
law, that is, the law of the country or 
jurisdiction in which the land is sited.       

So what does this mean in practice?  
Let’s consider Rudolf Rassendyll and 
his wife Flavia.  He is Welsh. She is from 
Ruritania, which is where they met and 
lived for many years before deciding to 
come to live in the UK, in a property 
they own jointly. Flavia is not sure she 
wants to stay here permanently.  

Rudolph is UK domiciled because he 
has a UK domicile of origin and now 
lives in the UK. Flavia is not. UK law 
does not usually require us to know 
where she is domiciled: she is either UK 
domiciled or she is not.   

Neither of them yet has a Will. 
Rudolph’s entire estate worldwide 
(except the real estate he owns in 
Ruritania) will pass under the English 
intestacy rules. By virtue of these, only 
£250,000 will go to his wife outright and 
the balance will go into a trust between 

Susan Midha
Partner
Private Client
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her and their children, Michael and 
Rupert, and Rudolph’s child from 
a previous relationship, Antoinette. 
If Rudolph makes a Will, its validity 
will be governed by English law. This 
provides that he can make a Will 
leaving his assets however he chooses, 
although the court can award funds to 
anyone, including his wife, for whom 
his will does not make reasonable 
provision.

Because she is not UK domiciled, 
Flavia’s estate (except any real 
property she owns which is sited in 
the UK) will devolve in accordance 
with Ruritanian law. The intestacy 
rules there require everything to 
pass to the Ruritanian Fund for 
Poor Politicians. Her English real 
property will pass under the English 
intestacy rules. She can make a Will 
which decides to whom her English 
real estate is to go, but because she 
is not domiciled in the UK her other 
property world wide (and the Damian 
Hurst and other personal belongings 
in her new home) will not necessarily 
be effectively disposed of by an 
English Will. It depends on whether 
it conforms with Ruritanian law.  If 
it doesn’t, then the poor politicians 
will be in for a windfall and Rudolph 
would not be able to challenge that 
in the English Courts. The Act which 
would allow Flavia to challenge 
her husband’s will does not allow 
challenges to the will of a non-UK 
domiciliary.  

For tax purposes, again there are 
differences between them. Rudolph 
is taxed on his income and capital 
gains worldwide, and, on his death, 
his worldwide estate will be subject 
to Inheritance Tax. Whereas Flavia, 
at least for the first seven years of 
residence here, will not be subject to 
income tax or capital gains on funds 
not bought into the UK. She will 
only be subject to UK IHT or her UK 
sited assets until she has been in the 
country for 17 years, when IHT will 
extend to her assets worldwide.

The legal decision as to whether 
Flavia can adopt her stepdaughter, 
Antoinette, who as Rudolph’s child 
has a domicile of dependancy in 
the UK, can be taken in the English 
courts and when the inevitable 
divorce occurs (successful marriages 

Trusts - Not Just For The Wealthy 

Lisa Gibbins
Solicitor
Private Client

The assumption that 
trusts are only useful 

for financial planning 
for the wealthy should be 
revisited by people looking 
to reduce their exposure to 
nursing home fees.

Whilst most people probably associate 
trusts with the wealthy it is also beneficial 
for those with more modest assets to 
consider leaving their estates in trust 
when they die. This will reduce the 
amount that will be assessable for the 
purposes care home funding by the 
Local Authority, if required by the 
survivor.

A married couple can each prepare wills 
leaving their assets into trust, so that the 
trust owns half of their estates, and the 
surviving spouse owns the other half. At 
a later date, if the survivor needs to go 
into a nursing home, the local authority 
can only assess the survivor’s share of the 
estate when considering whether he or 
she should fund their own care. Once 
the survivor has used up all but £23,250 
of their own assets to pay for care, the 
Local Authority will assist with paying 
fees. 

The assets in the trust are ring-fenced 
for your choice of beneficiaries, and 
although they can be accessed by the 
survivor to pay for their fees if this is 
necessary, the Local Authority cannot 
count to the funds in trust when 
determining whether they have more 
than £23,250.

The advantages of using a trust in 
this way really benefits those who may 
have done little about their financial 
or will planning as they fall under 
the Inheritance Tax threshold, but 
Inheritance Tax isn’t the only reason for 
setting up a trust or issue that people 
should plan for, as there is a risk that 
later in life their estate may be swallowed 
up by the cost of care home fees.

It is worth seeking advice, whatever the 
size of your estate as there are many 
benefits to early financial planning 
which will help leave a nest egg for the 
next generation.

between a Britain and a Ruritanian 
are unheard of) financial provision 
and custody of the couple’s children 
can, much to Flavia’s chagrin, also be 
decided by the English Courts (on the 
basis of Rudolph’s domicile here).  She 
is by far the wealthier of the two and 
didn’t think to put in place a pre or post 
nuptial agreement before coming to the 
UK. In the Ruritanian courts, everyone 
keeps their own property, and Flavia is 
shocked when she is advised about the 
wide ranging powers that a UK court 
has in matrimonial proceedings where 
one of the parties before it is a UK 
domiciliary.

What Flavia has learnt is that it’s easy 
to become UK resident – you just cross 
the Channel (or the Atlantic) and stay 
here. The legal implications of doing 
so, however, are largely dependant on 
whether you become UK domiciled. 
To the extent that that is a matter of 
choice, that choice should be based on 
a clear understanding of all the issues. 
While the UK legal system may be very 
different from the one which we have 
assimilated from our country of origin, 
with foresight, planning and the right 
advice, it may well be possible for any 
one choosing to settle here to achieve 
the best of both worlds.
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Building projects that 
over run are the bane 

of eveyone’s lives in the 
construction industry. 
Building works that are 
not completed or are not 
likely to be completed by 
the date contemplated by 
either the employer or the 
contractor, or both, can 
lead to a complex legal 
scenario in relation to the 
claims that can arise.

Lack of certainty of the completion 
date is less likely to be a problem 
in formal contracts that usually 
stipulate one but in the absence 
of a formal completion date it is 
likely to be determined by a court 
or Tribunal that a reasonable time 
for completion is implied into the 
contract.

If there is no formal completion 
date, as is often the case with small 
building projects, the contractor 
will be at risk of a claim from the 
moment he becomes aware that the 
work is taking longer than expected. 

The employer, on the other 
hand,  carries the risk that any 
claim for loss which is suffered 

by the contract going beyond an 
expected completion date will not 
be successful unless it can be proved 
that the works were not completed 
within a reasonable time.

Most standard form contracts will 
have express conditions that will 
give the contractor the right to apply 
for what is known as an extension 
of time in circumstances where it 
becomes clear that the work is going 
to take longer as a result of delays by 
the employer or others or, as often, 
inclement weather.  

It is vital that the contractor 
identifies at the earliest time the 
exact cause of and length of the 
expected delay and determines 
whether or not the factual position 
that can be established falls within 
the provisions of the contract which 
will give the contractor a right to an 
extension of time.  

If the right can be established then 
the contractor must follow the 
contracted procedure to secure the 
extension.

If the contractor is responsible 
for delay, taking into account any 
extensions of time that may have 
been awarded, then he will be in 
breach of contract and the employer 
will be entitled to damages.  

Again, most formal contracts contain 
provisions that will determine to a 

It Should Have Been Finished by Now?

large extent the damages claims that 
the employer can bring against the 
contractor but it is often the case 
that claims can arise for damages 
that go beyond the strict terms of the 
contractual provision for damages.  
Each case will have to be assessed on 
its particular facts.

In certain circumstances, the 
contractor’s delay may entitle the 
employer to terminate the contract 
during the works and require the 
contractor to pack up and leave the 
site.  To be entitled to do so, the 
employer will have to be able to show 
that the contract is in such delay as 
to entitle the employer to treat the 
contract as at an end.  

The formal contract may contain 
provisions that entitle the employer 
to do so, but if there are no such 
provisions then this can best be 
achieved by serving a formal notice 
making time of the essence of the 
contract and notifying the contractor 
that any delay beyond the notified 
date will be treated as what is known 
as a repudiatory breach.  

Such a breach will normally entitle 
the employer to claim damages.  A 
word of caution however -  such a 
notice will be vulnerable to a test of 
whether or not it was reasonable, in 
all the circumstances, to serve it and 
also whether the time required by it 
for completion was reasonable.

Albie Passmore
Solicitor

Dispute Resolution
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